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Circuit Court of the United States 
Scuthern District of New York. 


In Equity, No. GI3G- 
Victor Talking Machine Company 
; VSe ; 
Albert T.Armstrong, et al. 


"Complainant's Exhibit,Red Seal ; 
Registered Trade-mark". 
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No, 42,962. 


UNITED STATES 


Registered July 5, 1904. 


PATENT OFFICE. 


VICTOR TALKING MACHINE CO., OF CAMDEN, NEW JERSEY. 


TRADE-MARK FOR TALKING-MACHINES. 


———<—— ee 


STATEMENT and DECLARATION of Trade-Mark No. 42,962, registered July 5, 1904. 
Application filed June 9, 1904. 
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STATEMENT. 
scription of the goods comprised in said class 20 


To all whom it may concern: 

Be it known that the Vicror TaLkine Ma- 
CHINE Co., a corporation organized and exist- 
ing under and by virtue of the laws of the 
State of New Jersey, having its main office 
and doing business at Camden, in said State, 
has adopted for its use a Trade-Mark for Talk- 
ing- Machines, Talking- Machine Parts, and 
Talking-Machine Records, of which the fol- 
lowing is a full, clear, and exact description. 

The trade-mark consists of a red circular 
label or disk applied to the center of a disk of 
contrasting color. 

This trade-mark has been used continuously 
in the business of said corporation since July 
25, 1902. 

The class of merchandise to which this trade- 
mark is appropriated is sound recording and 
reproducing devices, and the particular de- 


for which said trade-mark is used is talking- 
machines. 

The trade-mark is usually displayed upon 
the records or upon the talking - machines 
themselves, the records or the parts thereof, 
and also upon the boxes and other receptacles 
in which the same may be placed and may be 
comprised in a label therefor and is also used 
in advertising said articles. ; 

Signed at Philadelphia, Pennsylvania, this 
4th day of June, 1904. 


VICTOR TALKING MACHINE CO., 
By ELDRIDGE R. JOHNSON, 


Prest. 


Witnesses: 
JoHN F. Grapy, 
Horace Pertit. 


DECLARATION. 


State of Pennsylvania, city and county of 

Philadelphia, ss: 

ELDRIDGE R. JOHNSON, being duly sworn, 
deposes and says that he is president of the 
Victor TALKING MACHINE Company, the ap- 
plicant named in the foregoing statement; that 
he verily believes that the foregoing statement 
is true; that the said corporation has at this 
time aright to the use of the said trade-mark 
therein described; and that no other person, 
firm or corporation has the right to such use 
either in the identical form or in any such near 
resemblance thereto as might be calculated to 


deceive; that the said trade-mark is used by 
the said corporation in commerce between the 
United States and foreign nations, and particu- 
larly with England; that the description and 
facsimile presented for record truly represent 
the trade-mark sought to be registered. 


ELDRIDGE R. JOHNSON. 


Sworn to and subscribed before me this 4th 
day of June, 1904. 5 r 


[L. s. ] JOHN F. GRADY, 
Notary Public. 
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CIRCUIT COURT 


SOUTHERI 


VICTOR TALHING MACHINE COMPANY, 
A Corporation Organized and Ex- 
isting under the Laws of the 

State of New Jersey, 


Alpert T. Armstrong, 
the firm neme ar ~ 

American Vitankone Compan 
Atbert T. Armstrong, 


Vitaphone Company, De 


Affidavit of Albart C. 


Complainant, sur moticn for prs 


DEiSTRICT 


Complainant, 


THE UNITED STATES. 


OF NEW YORF. 
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State of Pennsylvania 
7 and County of Phileacelphia 


Middleton, boing 


depeses and says as fcilows: 
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Lf em a resicent of Camden, 


Victor Talking Mechine Company, 


BG fear ab the same are within my 


88% 


s* ef #8 


duly affirmed accordins to lav 


New Jersey, and secretary of the 


vwne coupleinant herein, and have 
nineteen hundred: end one. il 


filed in this 


Cass, 


The facts therein stated ar 
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tT heve been essocieted with Eldridge R. Johnson in the 


manufecture of machines for -reproducing sound from flat disk 


records, and in the manufacture of said records and accessories 


for talking machines, since about eighteen hundred and nunety- 
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six, and I was essociated with the said Eldridge Rk. Johnson 


prior to the incorpcration of the Victor Talkine Machine Company, 
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iins Company was incorporated uncer tne lavs cf the 
tate of New Jersey at about Which time the said; Jehnson essigned 
the exclusive license to menufecture end sell the inventions the 
subject-matter of certain Berliner patents, which patents the 


said Johnson had previously acquired from the Berliner Gramo- 


phone Company, the exclusive licensse under the patents to Emil 
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Subsequent to the latter part of August, 1900, when I was 
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essccieted ~ith saic dIchnson,. the saiaq Johnson had under his a 
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name extensively enzared in the manufacture and selle of 
machines and telzkinz-machine recorés and accessories described 
, through the sxpenditure of 
lurge sums of money expended in developing the said records end 


machines and accessories and in advertising the same, acaired 


a large and extensive business in the sale of said records 
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the said business in October, 1901, to the Victor Talking-Machine 


Compeny @ large business, amcunting to many thousands cf dollars 
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in sales per month, had been created, ail of which business and 


200d will vas transferred and assisned to the Victor Talkins- 
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Machine Company ‘at 


The seid Victor Talking Machine Company, of thici: I am 
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Jonnson end has now the lergest talkinge-mach: 
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end to create a hish and sood reputaticn for the telecticns 
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2d by 


reproduc ne same the said Victor Talking Machine Compa ; 


Th 


has spent hundreds of thousancs of dollers in the employment of 
telent, some of whom are under exclusive contracts to render 
those selections for ne one sxcept the saic Victor Taikins 
Machine Compeny; and the trade and the public generelly 
have PYecoenized the superior sicellenes tc nis: suelaty ef the 
selections recorcéeac by the Victor Talking Machine Company and 

ai 
reproduced by the records menutacturec and sold by them; and in 


connécticn witn these records the seid Victor Taiking Mechine 
Company has adopted various trade-merks and tradée-noames, amons 


wti4 


Jal 
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ch maey pe mentioned the picture of a dog listening to e« talk- 


ing machine, which is entitled "His Master's Voice," "VICTOR, 
"MONARCH," "DeLUXE," and so-forth; sometimes used singly and 
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a year cr tvo years ego the said Victor Talkins 
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for its records, a red circtler disk or seal, applied to the 
center cf its flat record disks, as a distinctive and arbitrary 


symbol to dencte a certain record of a cl:ss by itself, which it 





desired to cistinsviseh from the other records manufactured by 

it. The class of records to which I refer are those known as the 
"Red Seal” records, upon which are recorded selections snd con- 
pesitions by singers, performers and artists of international 


eputetion, whom the Victor Talking Machine Company employed 
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at the cost of many thousancs of dollars and some of whom were 
under contracts to sins and perform exclusively for the Victor 
i 


Talking Mechine Comneny, and to whom the Victor ‘Talking Machines 


“ 3 
Company nes @ncd aoecs nor pay a yearly bonus emounting to -inany 6 
thousands of doilars, “nether the said artists record eany selec= 


tions or not, in addition to payins the said artists for any 

selections which they may record. Among the said artists of in= 

ternational reputation may be mentioned such singers as Tomasno, 

Caruso, Calve, Planccn, Scotti, Susanne Adams, Kubelik end 

the Capella Sistina. And the said Victor Talking Machine Company 

as aforesa:d adopted the trade-mark, dressing and marking of the 
¥ r 

records containins the selecticnssung and performed by these 

artists to distinguish them from all others so made, and exten- 


Sively and at the expense of hundreds of thousands of dollars 


advertised the same; s0 that the Victor Talking Machine Company §& 
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"Red Seal” records, marked and dressed with a red circular disk 


or seal in the cent: 
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r thereof, have eaecquired a wide and enviable 
repuration, and have been recognized by the trade and the public 


Generally as records which contain the record of selections and 


performances by those artists, and by reason of the high and 
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international reputation of the artists whose selections are thus 


recorded the Victor Talking Machine Company has been able to pro- 


er ee 


duce a record which is retailed at prices varying from two to 
five times that of the ordi inary records mede and sold. 


The exclusives right cf the Victor Talking Machine Company 
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nes been acquiesce 


‘ 
_— 


in by the trade and public in tnis country, 
with the exception of the infringement complained of in the bill 


of comnlaint herein, so that, universally, any records advertised 


as Red Seal or dressed as aforesaid, or any records which contain 


en recognized 


(v 


the said trade-mark dressing and markings, have b 
as those sold by the Victor Talking Machine Company, and, wherever 


sescn, are recognized as records of the Victor Talking Machine | 


Company 
Within ebout the past month the defendants herein, Albert P 


T. Armstrong, trading under the firm name and style of the 
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polis 
trasting color, and in advertising the same witnout license or 
picht from the complainant, the Victor Talking Machine Company, 
and in untair compstition, and have been attempting, and are now 


Bivempting, by their unlewful use of the said trade-mark end 
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dressin= of the Red Seat records of the Victor Telkinzs Me 
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' 
portion of complainant's business, in violation of complainant's 
right in the premises. 


The red seal or red disk applied to the center of the rec- 
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in the affidavit of John B. Everett, attacned 
nereto, is a trade mark marking and dressing of the Victor 
Talkins Machine Company for its said records, mace by seid art-— 
ists and performers of international reputation, and is known to 
the trade and public generally as such, and wherever ssen is 


recognized as a Victor Talking Machine Compa ng 's' ‘record; and the 


use of the same by the defendants is for the purposes of mis- 


‘ 
leading, end has misled and will mislead the public and the 
trade into the belief that the defendants are selling the com- 
plainant's records, which is not a fact and which is to the great 


and irreparable damage and injury of the Complainant. 


heve exemined the records referred to in the affidavits 
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of said John B, Everett, and which I understand and believe 
were made and scld by the cefendants, and find the same to be 
ersatly inferior -n quality to those made by the aomplpinent; 


, 


so that the renutation of the complainant for manufacturing and 


selling records of a high and superior quality is thereby end ° 
will be creatiy and irreparably damazed. 

The unlawful and unlicensed copying and duplicating of 
complainant's records by said defendent, is a great and irrepar- 
adle injury and damase to this complainant, for it 


leads the trade and public to believe that the seid 


records end reproductions, not made by the artists or 


international reputation and to which the said Victor Talking 
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Machine Company only applies to said trade-mark and dressing 
known as the Red Seal, are tne superior, hich-srade and preemin- 
ently fine records of the Victor Talking Machine Company, to 
which only this red seal is anrliescd. 

i further state and believe that not oni» will the complain-~- 
ant be irreparably damaged and injured if the preliminer: injune- 
tion preyed Tor in the bill of complaint be not decreed by this 


but that, in adcition thereto, if the said flat disc 


records, sc marked and dressed with a red seal, the trade-mark of 
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ed intc the custody of this Court, the said records can and may 
pe removed from the jurisdiction of this Court and thus thrart 
wae remedy sought by this motion. 1 make this statement upon in- 
formation and belief that the said defendants have a large number 
of whnese records on hand, and as the same are easily and readily 
transportable, and as there are a lerse number of minor retail 
dealers who male a business of selling records, a 
2° gi i iy oct se Ae 
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one Said records in posssssion of tne derendents can pasil Os 


disposed of, or taken out of the jurisdiction of this Court, 


, be@causs tnis complainant is not informed eat the 


{ 


prssent time as to the exact number of said infringing records in 
possessicn of these defendants, and if a large number of the same 
were removed end disposed of and a small portion retained, this 


= 


mpleainant would have no means of svermininge to what extent the 


said records had been removed and disposed of. 
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Accompanying this affidavit and ready in Court +0 


“ys 


duced ere two of the red seal records manurac tur 
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Enrico Caruso, the Italian tenor, and which is marked "Complain- 
ant's Exhibit, Ten inch Red Seal Record." 

The other of said red seal records is a selection sung by 
Sig. Guiseppe Canpanari, the Italian baritone,and is marked "Com- 


plainant's Exhibit, Twelve Inch Red Seal Record." 


a 


aThese exhibits are some of the presrinently fine records 


containing the nish grade ana exnensivs sslecticns by which 

# 
these Red Seal Records have acquired the hish and enviable repu- 
tation mentioned in the Bill of Complaint. 


efore stated the Victor Talking Machine Company have 
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gone to great expense and have expended tnovisands of dollars 


= oe | * “= = = = ee. a ee | P 7 
prs2eea and SHnensive catalceuss wiich iG Corp is4.nel 


uses in edvertising these recorcés and which is marked Womplain- 
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dressing of these records with the red seal or disk as sst 
fortn in the Bill of Complaint, the complainant registered its 


Said trade-mark in the Patent Office at’ Vashihston, D. C. such 


has beer harmed and injured and will be irreparebi: damaged if 
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the said defendants are not enjoined, as they sell the said 
records et cut prices and bsing of inferior quality people are 
led to believe that they arse the high grade Red Seal Records of 
the complainant for which such a wide and high reputation hes 
been made in the last year or so, anc to Such an extent chat 
although these Red Seal Records of comnlainent sell for from 


two to five times the price of the ordinary record, yet the conm- 


plainant has sold about sixty-five thousand (65,000) of these 


About a month or six weeks ago the sale orf American Vita- 


wn 


phone Company's talking machine records marked with a red seal 


or label wee brought to the attention of the complainant herein 


and to myself, and inouiry was at once made to determine the 
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location and address of the American Vitaphone Company, whose 


nemes anne 
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} n, and also of Albert T. Armstrong, who 


complainant believed to be interested in said Américan Vitaphone 


Company, with the antenticn cof anplyring to this Court for a 
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prelinanery; injunction to réstriin the infringing acts committed 


py the manufscture and sale cf said records. I wes itifcrned that 


o, 


said American Vitapnone Company and caic Albert T. Armstrones 


were located at 165 Vest 25rd Etreet, New York. A. NM. 


K, and upon 
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having inquiry madé at 


m 
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d address, found that neither said 

American Vitaphone Company, nor said Armstrong were in business 
at said address, but that the Victoria Talking Machines Company, 
which had lately been organized to deal in talking machines and 


records therefor were in business at said address. On August 5, 


i904, I was asein informed that seid ‘trmstrong was in business 
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at 154 West 27th Street in New York City, and again had an in- 
quiry instituted, and failed to find him at said place, and that 
it was not until tve hearing of the motion for a preliminary 
njunction in the Court in the case of the Victor Talking Ma- 


ie Company versus Harry A-Hardesty, et al., on August 17, 


> 1904, that t>e address of Armstrong was obtained. 


IT have known of Albert T.Armsirone for several years 
past, and he has represented to me that he was and constituted 
the American Vitaphone Company. Shortly prior to the bringing 
of the suit by this complainant against Hardesty, et al, in 
this court. referred to in these papers the complainant Company 
made diligent effort to secure the address of ,.ftme said Arm- 
strong acd of the said American Vi'aphone Company, and had a 
man specially employed for the purpose, but was unable to find 
tS ata Armstrong or the office of the said American Vitaphone 
Company as the said Armstrong and the said American Vitaphone 
Company were moving from place to place. That the said Arm- 
strong and the said American Vitaphone Company manufactured and 
sold the said records counterfeited and copied from this conm- 
plainant's records, and used the said Red Seal Labels without 
license as averred in the said Bill of Complaint, and which 
records were retailed through the said Hardesty, et al.,this 
deponent avers is true as alleged by the said A*mstYong in his 
afficavit in the said suit of this complainant against the said 
Hardesty,et al., a copy, of which is attached to the affidavit of 
H.C.FKennedy acc anpanying these Motion papers. 

| For this reason the complainant intended and desired to 
bring suit against the said a i and the said American 
Vitaphone Company for the seq Antr inging acts at the time of 
the said suit brought Zainst, ihe 


y ‘pee 


Said Hardesty, et al.,but was 





Raymond R. Wile 
Research Library 


Pa oF 


unable to to locate the said armstrong and the American Vita- 
phone Company, and did not secure the necessary addzess until 
the defendant in the said other suit was required by the court 
to endorse upon the motion vapers in court the address of these 


Gefendants. 
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Subscribed and affirmed before me this 24th day of 


August,1904. 
, a a ae 


NOTARY PUBLIC, 
Comiaission expires Marek 2, 7907. 
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In Equity No. 


——— re 


Victor Talkins Machine Company, a Corporation organ- | 
ized and existing under the laws of the State of New Jersey, 
Complainant. 
VS. 
Albert T. Armstrong, trading under the firm name and 
style of American Vitaphone Company, and Albert T. Armstrong, 
and the AMerican Vitaphone Co‘:pany, | 


Defendants. 


AFFIDAVIT OF SAMUEL EH. ROUS, 
N BEMALF OF COMPLAINANT, SUR MOTION FOR PRELIMINARY INJUNCTION. 


i Tok. 


State of Rennerirernsa, ) 
es J sf ise: 
City and County of Phitedelnhia 

Samuel H. Rous, being duly sworn according to law, 
devoses and says as follows:- 

I am of lawful age, a resident of — ee iia, Penn- 
Sylvania, and am employed in the recording Laboratory of the 
Victor Talking Machine Company, of Camden, New Jersey, said la- 
boratory being located on the corner of 10th and Lombard Streets, 
in the City of Philadelphia State of Pennsylvania. 

For several years I have been connected with the Vic=- 
tor Talking Machine Company in the recording and manufacture of 
records of the flat dise type for use in connection with telk- 
ing machines of that class known as a gramophone, and during this 


time nearly all the records that have been recorded for the Vic- 
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tor Talking Machine Company, the complainant herein, numbering 
many thousands, have been made in my vresence. 

In the course of my work and experiments, I have 
found that the sound waves that are receorded on these flat disc 


records have certain distinctive characteristics, which always 


ie i ee ne 


appear in records made from the same matrix. 
T have examined the exhibits filed in this Court in 


the case of the Victor Talkins Machine Company versus tarry A. 


= 
4 
- 


Fardesty, et al. in support of the motion for a preliminary in- 
junction, and marked Complainant's Exhibits “Everett Record 

No. 1" and "Child Victor pecord" and which I will refer to herein 
after as "Everett record No .1" and "Child Victor Record" and 

have compared the same by listening to the sounds reproduced, by 

measurement, and by microscopical examination. 

This Child Victor pecord is one of the flat disc 
sound records made and sold by the Victor Talking Hachine Company 
the complainant herein, and I was present in the laboratory 
when this record was made. As a result of the comperative ex- 
amination between Child Victor record and Everett Fecord Noel, 
there is no doubt in «y mind that this Sverett Record No. 1 has 
been copied or duplicated from a record wrich was pressed from 
the seme matrix as Child Victor Record. This Everett Record 
ilo. 1, there is no doubt in =y mind, was made by cinbetutees from 
a record like:Child Victor Record a matrix by devositinge upon 
the Victor Record by some electric process, copper or other metal 
to form a matrix, and from such a matrix this Everett Record 
Moe 1 was pressed. 

tf have very carefully compared Child Victor pecord and 
Everett Record No.l, by listening to the sounds revroduced by 
both these records, by measurement, and by mocroscopic examine- 


tion, and my opinion is that it would be an impossibility to 
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have produced this Everett record No.1 without copying or dupli- 
cating the Child Victor pecord in some such manner as I have des 
scribed, or in other words, it is an utter impossibility to inde- 


pendently record the sounds recorded on txzese records and to 





Save each identical in tine and 2ll characteristics of vibra- 


tions in recording. 
ihe results of the comparison wrich I have mage, and 
upon wWriich I have formed the opinion above expressed, are as | 
follows:=- 
I find tee following characteristics in ae tne tverett 
ord No. 1, and the Child Victor pecord, obtained by measure- 


ment and microscopic examination. imere is in both records a 
i 
peculiarly formed vibration made by an instrument, representing 


the Indian Tom Tom, on the nineteenth line from the beginning of 

each record at a spot relatively the same iistance from the lower 

point of the figure 9 of the serial number a960 on the record | 

pelow the Victor label. | 
L find that in both records the first and last lines 


have identically the same apDsarance beginning with avery shal- 
low line, and sredually deevening in the rezulation depth of the 
record, and at the finish ending in the same way reversed, the 


line going from the resulation depth to practically nothing. 


i find that the catalogue number for thgs sglection 


#, 


7 


Everett Fecord No. l. The Victor Talking Eachine Comnany's Ser- 
2960 also appears on both records at the opposite side 
or the inner circle, and in said serial number A960, the outside 


line forming the A is quite a little heavier than the other lines 


of this letter; this characteristic also appears on both the 
Hverett >ecord “jo. 1 and the Child Victor nmecord. SF Gyvawine & 
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line from the bottom of the 9 in this serial number to the last 
line of the record, and another line to the front line of th 


record, I find the angle between t’»ese two points is practically 


. ee ye ee ee —— 


the same. Comparing the record as to time, I find that the same 


elaps 


e + __ Leer 
number of seconds, arn each record from the beginning or tne incro- 


cr 


duction by the orchestra to the beginning of the trombone solo 


a. 


by Hr. Pryor. I find that in both records the sate amount of 


time is consumed from the beginning to the end of the record 
woen reodroduced on the sate machine, and I believe it an imbos- 
sibility for ony musician or singer to play or sing a selection 


of this character, malting the Dauses and retards so absolutely 
elike that any two renditions would consume identically tne sane 


number of seconcs. 
ah 


Iusically, I find that the tom Tom was struck the 


same number of times with the same accentuation. Li find that. 
the Same spots are accentuated in the accompaniment in both 
records by the same instruments. I find a peculiar phrase of 
the clarionets in the roduction of both records at the sane 


| 


spot, and there is also at the end of both records a note played 
by the soloist in a slightiy peculiar way caused by some hesita- 


tion on the part of the aecconpaniment, as to veether the strain 


Was to be repeated or not. From these various similarities, I 


= 


jt 


= ay = a ae 3. ok : . a = 
9€ an inmypossibility to obtain the Everett Re- 


believe it vovld 


cord Mo. 1 in ang ovher way than br copying a regordyof the se- 
#. 


es 


1¢@rein mentioned as Child Victor Pecord. 


About two years ago, the Victor Talking liachine Con- 


[I 


na dress 


) 
: 


Pany adopted the metnod of marting inz ain class 


2 
S 
ch 


= 


of records by means of a red dise or seal that is applied 


‘ct 


& 


the centre of the record, and upon which the srinted matter denot- 
ing the contents of the record, etc., is vrinted. This red dise 
or seal was adopted to identify ea certain hizh gerade and superior 


record. “he records to which this red seal are applied care only 


those which are made by singers and performers of international 
reputation, and to whom the Victor Tatkine Machine Company 


A 
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to five times the price of the other Victor Talking lfachine Con- 
pany's recordse fnd these red seal records of the Victor Talks 
ing Machine Company have achieved a hish, wide, and enviable 
reputation, end are mown to the trade and to the public by the 
trade name and designation red seal, and the manner in which 


they are dressed and marked with the red seal or label in the 


centre of the disc of a dark and contrasting color. 


ts 
sworn and subscribed to before me tris day 


of August, A.D., 1904. 





"NOTARY PUBLIC, ROCKLAND CO, 
CERTIFICATE FILED IN NEW YORK CoQ, 
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in Bauity No. 


— i ee ee ee ee ee 


Victor Talking Machine Company, a Corporation organised and 


sxisting under the laws of the State of New Jersey 


; Complainant, 


& 
“ 


Albert T. Armstrong, trading under the firm nane and style 


f American Vitaphone Comnany, end Albert T. Aristrcng, end the 


fmerican Vitaphone Company, 


AFFIDAVIT OF JOHIT B. EVERETT 
On Behal? of Complainent. 


tt 


Ee Heceen re" = T 


sUR MOPION FOR PRELIMINARY INJUNCTION, 
¥ ¥ 


ey 


2 
— ee EE ee ee 
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tn 


Jom B. Everett, being duly sworn according to lav, 


it em of lawful age, end reside &t Willow Grove, Montgomery 


County, State of Pennsylvania. 


On July 26, LGO4, I calied at the store cf the =. Jd. 


Morcan Bluing Company, at No. 1735 Greenwich Street, in New York 
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New York, end asked to see some Red Seal records for talk- 


ne nechines. The attendant in charge exhibited to me a large 
number of recoreés in the centre of which was a red seal or label 


a= ak 


ch was printed "AMERICAN VITAPHONE RECORD, NEW YORE- 


= 


upon wh 


: 


on of 


| 


f the select 


O 


t 


LONDON", together with the number and title 


te 


such sound record. Upon asking the price of these records, Il 


2 
= 


was told bz sa! 


cd attendant that they were fifty cents, and two 


e) 


were played for me,-~-cne entitled "The Man Behind" and nimbers 


12,043, and the other entitled "Navajo", and mumbersd 12,002. 
After playing these records for me, i purchased the same and 

= ie i 
Paid seid attendant one dollar which he received, ana the records 


scratched my initials and the date, as follows,- "J. EB. E.- 
7/26/04", and the said record which I so purchased enti 
"Navajo", and numbered 12,002, accompanies my affidavit dated 
July 29, 1904, which 1 made in the suit in this Court of the 
Victor Talking liachine Company versus Harry A. Hardesty, et al., 
om bne motion cor a prelirinery in 
"Complainent's Exhibit, Everett Record No. 12" and the seid reccra 
entitled "The Man Behind” and mmberec 12,0.c, alse Bectncenies 
said affidavit dated July 29, 1904, in the said suit cf Victor 
peny versus Harry A. Hard 
is marked "Complainant's Exhibit, Everett Resord No. 2". 
These records which I so purchased from the store of the 


— 


E. Je Morgan Bluins Company, Ne. 173 Greenvich ptreet, are of a 


OQ, 
Or 
J" 
ry 
- 
r 
¢ 
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derk color, and in the centre of each is a re 
contresting with the dark color of the material “ith which the 


= 5” a] = 4 a | 5 Fe er a af eT 2 Ls 7. ae: 
Pecora 28 wéae, 2na uUnon ThR2s ped disc or label is the lettering 
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above mentioned, together with the picture of an cacle. 


# 


In purchasing these records, as before stated, 1 simply 


asked the attendant in charge of said store for Red Seal records, 
and these records which I sc purechesed vere amons @ large lot of 


= 


records similar thereto with the red seal ettached as in said 


i 
[. 
Ay 


=— = + 7 =", = < 
Talking Machine Compan 


4 i 


* 
= 


-, at No. 165 West Zérd street, in said 


City of sew York, and looked over the stock oz lat dise records 


that were exposed for sale with reference to buying and ordering 


same, and just before leaving the store the attendant in charge 
handsd mé an order blank saying that if 1 would fill it cut 


eee Ae . 4 
 _# ‘ it (~~ Bio 
= 


= a. a. 
el Meal La T 


4h 


» giving the umbérs, titles, ¢etc., to 
- the records and send order blank in to the Victoria 
Téelzinz Mechins Compeny, these records would be forwerded to me. 
This order blank said attendant gave me on July 26, 1904, is 


tC my said affidavit cated July 29, 1904, in said suit, 


end merked "Complainant's pxhibit, Victoria Talking iechine 


= i: i. 


Company's Order Blank", and amons cther letterins thereon ccn- 
Y 
] : = # . _ i owe 
tains at the top the folloving,- "Victoria Talkine Méchine Cc. 
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Victorie Talking Machine Company, and asked the attendant in 
he sene avvendant who waited on me on the ssid 
July 26, 1904, if they had certain records, giving the names of 


these records, one cf which was "Good-Bye Eliza Jane". After 


ge. > amen ee SS ee 
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said attendant that I would take that record. I asked the 


a 


— a ep ee 


attendant the price of the said record, and was told that it 
wes thirty cents, and purchesed the same, at the seme time | 
purchesing another record, which cost One Dollar. I paid the 


said attendant One doller end thirty cents for these two recorcs, 


cF 


tled "Gcood-Bye 


ry 
(D 
OQ 
oO 
| 
Pu 
cit 


and received the same, and the seid 


= 


OO, 
1-1, 
I++, 
jal. 
e 
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ct 


Elisa Jene", and number<d 1018, accomnanics my saic 
dated July 29, 1904, in said suit, and is marked "Com lainant's 


Everett Record No. 3". This Everett Record i 


carer | 


Exnibit CG. & is 


3 
a flat disc record of material of a dark color, and in the centre 
thereof is a red seal or label upon which is lettering &6 in 
Everstt Records 1 and 2, with the exceniion that the title and 
number was changed as aforesaid. I then asked the said attendant 
wno sold mé this ikverett record No. 3 for a receipt for the 

money which I paid, and said attendant wrote out a receipt for 


One doller end thirty cents,. for one ten ineh record, and for 


oné seven inch record, the latter being the said Everett Record 


T coeid spatin+t nes saat 4 sIKAY 12 at +} tc ‘= 

Ncw 5, Said receipt being written upor one of the orcer blanks 
= TT af : c= | * Bes ln = = aa = — 4 e a a Ao = = =a 

of the Victoria Talking Mechine Comnariy like said Complainant's 


¥ ¥ 
Exhibit, Victoria Talking Machine Company's Order Blank, end is 


signed as follows,- "Victoria Talking Machine Co. H.", and is 


fo 
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22fidavit of July 29, 1904, in said suit and 
arked "Complainant's Exhibit, Victoria Talking Machine Company's 


Receipt." 


i! 


a i* i. =~, a! iy ' ~ e 
The attendant at thse store cf the EB. J, Meresn BPlvine 
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, New York, gave me the 


acaress cf the Victoria Talking Machine Company, and directed me 
vo ge there to purchase certain records which I had asked for, 
a rf 
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end the said attendant at the store of the Victoria Talkine 
Mechine Company, on July 26, 1904, told me that the said Victoria 





i. 7 
het 


E. Je Morgan Bluing Company were 


tp 


Talking Machine Company, and 


owned Dy one person, and were under one mane eMeNt , 
© Bech boat 7 
Oley. = aad -_ : - , oe ~ 
Sworn to and subscribed befors meé ini y ae day 


of August, A. D. 1904. 


NOTARY PUBLIC, 


‘. 
Coniraission caplres Marck ©. 1907. 
t 
y ¥ 
‘. 
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CIRCUIT COURT OF TYME UNITED STATES 
Southern District of New York. 


a 





— 


In Equity, Woe 


——— ee 


V 


j> 


etor Talkins Machine Comrany, a Corporation organiz- 
ed and existing under the laws of the State of New Jersey, 
‘ Complainant. 
VSe ; 
Albert T. Armstrong, trading under the firm nane and 


style of AMerican Vitaphone Company, and Albert T. Armstrong and 


the Aclerican Vitaphone Comvany, : 
Defendants. 
AFFIDAJIT OF SAPPY COBB MEITTEDY ON BEMNALF OF CCM+> 
PLALIATT SUR MOTION FOR 2SRELIMIVARY INJUNCTION. : 


tate of rennsyivania, ) 
:Ss: 

County of Philadelphia.  ) 

Harry Cobb Kennedy, beins duly sworn, + and 
says as follows:-= 

I am of lawful are, a resident of Philadelvtia, 

¥ a 

Pennsylvania and am an assistant in the office df Horace Settit, 


mSGe Of counsel for the complainant in the above entitled si 


a 
v 


a 
}- 


° 
{I was present on Augsut 17, 1904, in the Court room 
of the United States Circuit Court for the Southern District of 
New York, before the Eonorable E. EFenry Lacombe, Circuit Judge, 
holding Court on said day wien the motion for preliminary ine 
junction was heard in the case of the Victor Talkins “‘actiine 


Company versus vrarry A. Eardesty et al. , and in which Isaac N. 
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Miller Esa. avvearded for the defendants. ‘The said -rr. iiiller 


oe. eres sae 


stated in open Court that the complainant's exhibits consisting 


of flat disc records for talkins machines were not manufactured 


—— —————— + —* « « 


by the defendants in said suit versus Hardesty et al. but that 


the said defendants purchased all of their records wiich had 


been offered in evidence by the comolainaits as defendants recorda, 
at 


oy) 


from one Albert T. Armstrong who *:anufactured the same, an 


the direction of the Court placed the nave and address of daaid 


armstorng on the papers accompanying said motion for prelinine-=- 


ry injunction, giving the address of the said Armstrons as 7153 


iT 


West Twenty-third Street, in the City of New Yori, N. é 


Attaczed hereto is a copy of an affidevit by Albert 


T. Armstrons filed on behalf of the defendants it said suit, in 
vaves under oats tat Te manufactured and 


> 2 


which said Armstrong s 
sold to tEarry +. Hardesty , the defendant in said suit, all 


of the dise records sold by said Hardesty. 


In the said affidavit of said Armstonge filed on the 


4 
@ 
Ou 
“ 
© 
ck 
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benalf of tre defendants ,a copy of thick is attach 


tre said Armstrong also states under oath that he is 


president of the American Vitaphone Company, one of txe defend- 


ants herein. 


The said copy of said affidavit “ereto atteched is 


marked Complainant's Bxhibit "Armstrong's Affidavit." 
¥ ¥ 






Os The exhibits filed on behalf of te complainant in 
. “4 the said suit of the Victor Talkins Mechine Company versus Hard- 
esty et al, consisting of the flat cise records referred to in 
o me «4 . - oe -- ° 
+ tne affidavits of John FE. Hverett and Charles HK. Remet in 
£ > 
a Shseta sult, ava referred to in the said affidavit of Arustrong, 
= © 
= 9 . — 
£5 $ * Said exhibits being marked respectively, "Everett “ecords Nos. 
Fi 
FE Pa, &, end 5, end Bennett Recprds Nos. 1, 2, 3, 4, and 5 " are* 
: £ . . + « ~ « . . - 
5s made exhibits in this suit with th ie Gesi-matinzs titles. 
: 
ZF oc +f. ~ . - oa _- -e << . Lal 
<= Sworn to ans subscribed before me this “day of 
£34. august, 4.D. 1904. of ff 
NOTARY PUBLIC 


on Commacsaion expires March ©, 1907. 
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UNITED STATES CIRCUIT COURT, i of 
SOUTHERN DISTRICT OF NEW YORK. : 


VICTOR TALKING MACHINE COMPANY, a Corporation : 
organized and existing under the Laws of the : 
State of New Jersey, a «: 3 | 


-—VTSe= 


HARRY A. HARDESTY, Trading under the firm name 
and styles of HARRY HARDESTY & COMPANY, E. J. 
MORGAN BLUING COMPANY, and VICTORIA TALKING 
MACHINE COMPANY, and HARRY HARDESTY & COMPANY, 
and E. J. MORGAN BLUING COMPANY, and the 
VICTORTA TALKING MACHINE COMPANY. 


Glan 
m ML 
ODA J. 
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City and County of New York, ss: 

ALBERT T. ARMSTRONG, being duly sworn, says, that he 
resides in the City of Hew York, and is the president of the 
American Vitaphone Company, and at the present time is the 
pioneer manufacturer and dealer of disc talking machines and 


disc records, kaving started in the said business in the City 


of New York October first, 1897, and continued the said bus- 





iness from that time down to the present. That fepopent man- 
ufactured and sold to Harry Hardesty all of the aes records 
sold by the said Hardesty, of which fact the complainant here-~ 
in is fully infotmed as the parties making the affidavits an- 
nexed to the Bill of Complaint herein have each full knowl- 
edge of such fact. 

That in 1898 the attorneys and counsel for the complain-~- 
ant herein, together with Robert G, Ingersoll, since deceased, 
and Lyons & Bissing, of Washington, were the attorneys and 


counsel in an action brought in this court against deponent Resdfech Litany 


Se 


under the patents referred to in the bill of complaint herein 
for infringement. That application was made to the Hone E. 
H. LaCombe for a temporary injunction in said action, which 
mothon was denied, since which nothing whatever has been done 
in said suit which is still pending. 

The Victor Talking Machine Company commenced putting 
its product on the market about 1901 (October, 1901). 

I am thoroughly familiar with the product of the said com- 
plainant in every detail, and also familiar with their pat- 
ents, and can say with authority as an expert that at the 
present time their records are not made by any process cov= 
ered by patents owned or controlled by them. 

The process now universally used by the Disc Talking 
Machine Record Manufacturers is one patented by Joseph W. 
Jones, December 10th, 1901 (application filed October 7th, 
1897), said patent being developed and perfected at my ex- 
pense for which I also paid Government and attorneys fees 
for securing same, and have shop rights for the use of same. 
This patent at the present time is controlled by the inerdoun' 
Graphophone Company, and suits are pending against the Victor 
Taiking Machine Company for infringement of ee 
by the patentee. 

Deponent further says that the use of the red label 
by the complainant is not based on any equitable rights, as 
to deponent's personal knowledge they were in general use 
prior to the time complainant claims to have used them, de-= 
ponent having himself used them for a number of yearss The 


said red labels are in general use at the present time, de- 
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ponent producing one purchased of the Columbia Phonograph 





Company, at 353 Broadway, N. Y., within the past week, from 
their regular stock, which is here offered marked Exhibit 1a 

Deponent further says, that the allegation in complain-~ 
ant's bill to their employment exclusively of highflass 
operatic and musical talent such as Tomagno, Mme. Calve, 
Signor Scotti, Signor M. Delmas, Jan Kubelik, E, Giraldoni, 
Sige F. De Lucia, Sig. Maurice Renaud, Sig. Eduardo Garbin, 
Sige D. De Luca, and the Capella Sistina (Sistine Choir of 
Rome), is untrue to deponent's knowledge, as all of the records 
offered by coaviainant to the American vublie: ae originals of 
the said famous artists are duplicates or copies of records 
made for an English talking machine company trading in London, 
and are in nb instance original productions of said artists. 

Deponent further says, that to his knowledge the de- 
fendant Harry Hardesty has never manufactured a dise record 
of any kind and is simply engaged in selling the prodicts of 
others. 
Sworn to before me, this .. ' 
: Alber¢ Te Armstrong 
15th day of August, 1904.: 

Geo, Rubenstein 
Comnr. of Deeds, 


New York City? 
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VICTOR TALKING MACHINE COMFALRY, A ‘ 
CORFCRATION ORGANIZED skD EXISTING 


UELER TEE LAWS OF 
hk S44 
JERSEY, 


THE STATE OF KEW ” 


Complainant "= 
oh i 
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ALBERT TT. ARLS PROG, TRADIEG $321 DER: - i 
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VITAEFRONE COMPAT ws AED ALBERT “Ts, m 
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CHGSh US. 


District of New York, ) 
New York. a 
County of New’ York. ) 


southern 
ee ot 
City end 
ALBERT T. ARMSTRONG, being duly 

Says: i reside 


of Nenheattan, City of 


"he 
a = aes = | = aie = 
above nemed complsinant arainst 
—Ts + I. A+ ~— — 
Vitaphone Co-many. 
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deponent and th 


I heave read the Pill of Complaint herein 
one Zldridge R. Johnson on the 27rd of ru 
it is aileged in the first rere: rath thereof th 
vrading under the firm meme and style of Anericea 
Compeny. rnet allegation is absolutely vithont 
fot 


in fect. 


never cerried business under the firnz 
Bmerican Vitaphone Conmrery, and ¢11 tran 


Talkine 


Lachine business, 


poses end 
in the Eorough 
the defen- 
ought by the 


-merican 


i have 


hav 
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been es an officer of the American Vitaphone Conrpeny. ror 


Ll 


several years prior thereto, I was connected with the 


Talking Machine Company. 
Since Cctober, 1901, the American Vitaphone Company 


has used exclusively red label records on the only style 


meade them. which are 7 inches in diameter 


oe 


records old by 


The Commeny has never sold or ettexcted to sell or offered 


its record product to the Comrany'’s deslers or 


ine Company, the vroduct beine 


oe Sen 


o 
=__ 


laced on 


-{ 


Hg 


entirely for premium purposes, 


American 


7 = a a = 7 = - 7 -f* i = = ££. > =[— 22 eS se > m= “Le L 
falring rachine menyfactured ty the Coxrany and furnished to 
= a = ae = ~ ee + ae = a. = = fe 2 
users of rremiums in exchenie for conrons, tradins stamps ete., |- 
2 : a = - 7 “4 _ a. ea | —— ~ = = 
the goods being in no wey siriler to complsinext's records. 


=plainant mekes 7 inch records, but with e bla 


Co: 


sold lett in #11 cases. The red seal Records nemed in its 
compleint made in 10, 12 end 14 inch sizes only, end are 
recoznized a high-class record end advertised es such, 
their special dressings end wanner of marking beinrs entirely 
diiferent from defendant company’s records, the color of their 


a1s50 
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color of their record being black, whereas the defenisnt's 
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eords are of & redish brown ecclor ix s11 cesses, 
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be owned by tre complainant herei for infringement. 
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Choir of Rome), is untrue to derorent's knowledge. That 
it 


have not visited 


its product on the market about October, 1901, and I am tho- 


roughly familiar with the product of the said Connany in every: 
detail, and the allegation in compléinant’s bill and in the 
moving effidavits, as to the employment exclusively of high- | 
class operas and musical talent, especially Tomagno, Ime. 


Calve, Signor Scotti, Signor MN. Delmas, Jan FEubelik, £E. 


Gireldoni, Sig. F. De Lucia, Sig. Maurice Renaud, Sig. Eduardo 


Gerbin, Sig. D. De Luce, andi the Cepella Sistina (Sistine 


such artists es Tomeasno, Calve and Renaud. 


his country in any 
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a 
iw 
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ry 
it 
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Nut, 


records of these parties offered by complainant t 
can public as originals of the said famous urtists, are, in 
fact, duplicates or copies of records made by the Gramophone 


& Typewriter Company, Ltd., of London, and are in no instance 


original productions of ssid artists. I have seen and héeerd 
many of the original records, which are much superior to the 


duplicates which ere claimed to be originals by the complainant. 


i. 


It is elso ea wellknown Teet in the trede that #3. 


perliner, the alleged i aventer of the processes used by con- 


plainent, has for several years made duviicate records of both 


complainant's menufecture and siso of the foreign compeny, 


7 
= - 


and oifered them for sale as originals, and hss sold them openly 
: ; Y ¥ ¥ 
to the music trede. *. 









SSS eS Ses. On June 9th, 1904, an application was made 


‘Temi 


by the complainant herein for e trade-mark for talking machines, 


tealkine machine parts and talking machine records, which wes 


J 
Lie) 
cH 
a 
* 


eranted on July Sth, 1904, end which is Fo. 42, 
I quote the following therefrom, which is claimed by 


the compléinant to be a descrintion of such trade-mark, which 


Raymond R. Wile 
Research Library 


10 


The trade-mark consists of a red circular lsbel or 


"Gisk applied to the centre of a disk of contrasting color. 


this trade-mark hes been used continuously in the business 
"of said corporation since July 25th, 1902." 

I am informed by counsel thet it has inyvariebly 
been held by the courts of the United States, that the 
perticular color or form of & label alone, which is all 

iat is claimed by the complainants, cannot be validly 
trade-marked. 

The attention of the court is here directed to the 
fect the American Vitanhone Company used the red circular 
label or disk continuously on the ohly records manufactured 


by them, to wit: 7 inch records, since October 1901, such 


’ 
‘ 
a 


red labels being of @ red back-fround with descriptive mat- 
ter entirely different from anythine used by the Victor 
Talking Vechine Company; the red labels used by deponent 
having thereon "American Vitaphone Record, Few York, London”, 
with an e&gie underneath with wings outstretcned, with nurxber 
of selection and title printed in gold. 


Complainent’s red seal labels, used only on their 


large size records, viz., 10, 12 and 14 inch, read es fol- 


lows: "Monarch Red Seal Record", with the picture of their 
trade-mark, e@ dog looking into the horn of a talkin: ~achine 


entitled "His Mester's Voice", underneath beih: 
the selection with the name of the artist in £014 letters, 
@ cold band encircling the printed matter. 

in e@ previous suit brought in this court by the 
comlainant against the American Graphopvhone Company, on the 
red label cuestion at issue, their grounds for complaint at 
that time were based on the fact that they used a sold bend 
which they are usine at the present time. The suit was never 
tried for the reason that the defendant in thet cease cousitder- 


ed the guestion of the color of the lebel of no conseuuence, 


and not worth a lew suit, and while they are still 
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selling records with the red label on, they are disposed to 
use @ black label with a silver lettering, which they are do- 
ing in the majority of the records they sell. Other parties 
are using the red labels, however, but in defendants" cése no 
similarity in appearance, dressing or lettering is epparent. 

Defendant corporation has not deceived the trade or 
the customers of complsinant with its product, but has called 
particular attention to the fact by its label, that the product 
is not of eny business concern other than of the American vite 
phone Cormpeny. 

The court’s attention is called here to the perticular 
points of dissimilarity: {1) The records manufactured by 
the tmerican Vitaphone Company are in color redish brown, while 
those manuractured by the corpléinent ere black. (2) The 
records made by the defendants are universally 7 inches in 
diameter, while those made by the complainant are 7,10,12 & 14, 
inches in diameter, the 7 inch record manufactured by cozpliain- 
ent in no case bearing @ red label, but a black label only, 
with e@ gold band,with the comnlsinent's trade-mark, the picture 


of a dog looking in a talking sechine horn,with the words, “His 


Vester's Voice", while the records msde by the defendant coxn- 
pany are 7 inches in diameter only, end bear e red circular 
y. 


label with an eagle thereon with outstretched witjgs end the 


in 


words, “Americen Vitaphone Record." 


+ 


The attention of the court is called to the fact 
that en injunction pending this suit is not asked by the cor- 
pleinent on the ground that defendants have infringed or are 
infringing any rishts eranted to compleéinent under any patents 
of the United States, the eround oz the suit as steted in said 
Bill being, first, using their trade-mark; second, unfair corn- 
petition. 


50 far es copying or re-producing any selections of 


records made by the complainant, the defendants have done no 
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more than they lawfully might. 


It is true that the defendants have in some instances 
copied some of the 7 inch records manufactured by the complaint, 
having purchased such records on the open market, where they 
were offered tor sale by the complainants, but in copying eny 
of such records the defendants have done no more than the com 
plainants have done resarding English made records, and no 
rights of the complainant have in any ceése been in any wise 
infringed in this respect. Thet any such record cannot be 
regarded as any different from a msical instrument playing 
a fixed tune, or as a piece of intricate machinery, upon which 


no valid patents have been granted. 


In the suits between the American Graphophone Company 


and Thomas A. Edison, for the initringement of duplicating re- 


cords, the question at issue was the mechsnical device used for 
und not the act of duplicating. The deféndants’ 


method of duslicating is electrotyping which can 


cr 


e furnished 


gd used for 


os 


by eny electrotyping company, and has been known & 
many years universally in many different arts and trades. 

The attention of the court is finelly called to the fact 
thet none of the patents mentioned by the compleinant in his 
Bill or effidavits, have ever been susts 
other court of the United States, the rractice 8f tWe complain- 


ent and of his predecessors in interest inveriably being, in 


ell suits brought, not to prosecute the same to a finsl decree, 


ju 
Hy 
Hy 
juts 
by 
cr 
(Dp 
fy 


but rather, by &@ multiplicity of suits, to intimidate en 


persons lawfully engaged in the talking machine business. 





Sworn and subscribed to before me 





, ay of September, 1904. ¢ 
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CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DistTRiICT OF Nn YORE, 
Il’ EQUITY. s) 5 Ase Ne Wie © S ele ere exe 


VICTOR TALL ING MACHINE COMPANY, A i" 
CORTORATIUN ORGANIZED AND EXISTING 


TT ——.,- <¢ Lee bane F2 = s rt ne | “To nis Roncig = " 
sone ica, Ltstew Ur 4325, Stati OF BREW 


J2RS 3X, 
onplainant, 2 


x 
= Vs. _— 


th rT Ts 2 TAT Ts. PAT ses Ww 
Pinas » Cae 42° ‘ie A i. G > Atatds ws UVR 
hit V ne VAY 


Eee oe ~ LR l Bos zai af we wi Y ii OF ane oe, OOP. aT 
— " ~ om 5 ha) Peery iT ff 
VIC = mee EHOURE CO. TaD chat as Bods: 2S - e 


- of a | ‘_-———- “> — ti 2 2 


RST D THE AliRI ViTADHONE 
At Tate Aiwa saw se ye Beste LU sds LTAE BS ‘ 


CO. 2 alk x > 


Southern District of Hew York. ) 
State of New York, ) SS: 
City and County of New York. ) 


CLINTON B. RESP, being duly sworn, deposes end says: 
I reside et the Chetaugqua Apartments, Eest idth Street, Eo- 


rough of Kenhattan, City of New York, and was manager of the 


Lmericen Vitaphone Company from October 1901, to May Zz, 1904, 


a 


‘ 


end an familiar with the product of the defendants and in no 
instense have devendiants. imitated or sourht in any wise to 
mitate any label or trade-mark of complesinsnt, used or owned 
by tne complainant. 

The label of the complainant on the 7 inch résord, the 
only size mace by the defendants, is black wit?. 
with tne picture of @ dos looking into a horn of @ talking 
mechine, ana the readins mattcr is “Victor Record, mede by 
Victor Tallzing lachine Co., aaa Kode", With nwaber and 
title of selection, while the def exdents? label is red with 
zold lettering, reading "American Vitaphone Record, New York, 
Loxdon,™ with picture of an eagle with outstretchea wings, elso 


title of selection. 


pat) 


muzber an 
The product of the defendsnts has never teen sold or 


oifered for sale to the deslers of the complainan 
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en 


disk talking machines and records exclusively, under penalty 





plainent exacting frou its dealers contracts to handie its 


of the forfeiture of an agency. By this contract systen, 
mong its dealers, it has created a virtual monopoly in the 
sale os its foods, mating it practically impossible Yor us 

to meet them in competition, owing to the fact thet they meade 

a varied line of high-pricedgoods, which we do not make, and 


| 7. oe) = a 1 r = a ae = . - is rc es a ‘ _ = = a = al = . =—2 
& nuwber of strles. of wechines ani records, which we do not 


Our product for some tine past has been entirely in 
low vriced tating machines and records used for premium pur- 
poses only, and are not sold on the open merket in competition 
ith the complainant's product. 


Il nave exezxined the exhibits in ¢ 


~ 4 > = al a ‘ton | ss = a 4 AT. -—- "Vas eth al =—— "| = 7 4 = ge és. “vga = 
principal product which they heave exclusively made, being a 
ro. ra | =e “hae —_ Ss - i a] | = ry 
S Say eaeGrnine vurned by hand. 
= = = = a mac pty - 
Sworn and subseribed to bezore me this 


Pixs of September, 1904. C7 3 hfe 
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Fol.1 CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF NEY YORK, 
LR -BCURTY:  sueas s54 eoee 


exémining these tvo records, thet they 


any respect, ani that it would be nractically impossible 


to sell the S4mericen Vitearhone record 


3 o#------------------------------ -------- p.4 
VICTOR TALYING MACHINE COMPANY, A - 
CORPORATION CROAYIZED AND EXISTIFG 
UNDER THE TAWS OF THE STATE OF Nad " 
JERSEY, 
Complainant. wi 
—_ VS. = " 
ALBERT T. ARVSTRONG, TRADING UNDER S 
THY FIR NAME AND STYLE OF AMERICAN 
VITAPHONE COMPANY, AND ALBERT T. " 
ARVSTRONG AND THE AMERICAN VITAPHORE | 
COMPANY, " | 
. Defendants. 
tT 
— i —=— Sr or ee i ——_—_— = SS rae 
7 
Southern District of Yew York, ) : 
State of Few York, } SSs 
City and County of New York. ) 
CHARLES SINIOT, being duly sworn dsposes and says: 
2 
lL reside in the Borough of Frooklyn, City of Tew York, and 
have been selesmen for the Vitaphone Company since 1901, and 
other talking machine concerns for the past six yeers. 
Thet deponent is fam ail iar with the product and records 
. of the Victor Talking Machine Company, as well as those of the 
defendant Vitephone Company. Thet they ere in no way similar 
in color cr in labeling; the only records that were made by 
the defendant were 7 inch records upon which were placed red 
Y ¥ 
labteis, reading “American Vitaphone Company”, awd & Gevice of 
an eagle, while on the same digemeter of record manufactured 
by the compleinant is & black lebel with a gold band, picture 
of a dog looxing into tne horn of a talking machine, entitled 
o "His Mester’s Voice” in gold, also gold letters reeding,"Victor 
Record” with the title of the same "Victor Talking Mechine Co., 
Camden, I.Jd.” : : 
“ nat it will be entirely enparent toc the court uron 


are in no way sinilar 


—— 
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record of the same size, and my instructions at ell 


times in the store were to give the customers what they 


esked for end our Vitaphone records were not offered for 


sale in our retail store, but were used on all premium 


machines, the stock beins kept at 


pworn and subseribed to before me 


= 


this 1Y day of September, 1°04 





the Tectory. 


— 


° A a * ae ae 
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CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF NEW YORK, — 
: IN EQUITY NO. ....+--++, a 


VICTOR TALKING NACHINE COMPANY, A 
CORPORATION ORGANIZED AND EXISTING. 
UNDER TlH LAWS OF Tre STATE OF NEW 
JERSEY, 

Complainant. 


— Vs. — 


ALBERT T. ARMSTRONG, TRADING UNDER 
TEE FIRM NANH AND STYLE OF ANEZRICAN 
VITAPHONE COMPANY, oe ALBERT De 
ARNSTRORG AND THE ANDRICAN VITS&PHONE 


COLPANY 


Defendants. 


Southern District of New York ) 
State of New York, 
City and County of New York. ) 


WinANT V. P. BRADLEY, being 
ayS: I reside at 575 Halsey Street, 
Brooklyn, City of New York, and am Vice-Fresi 


Talk-O-Phone Company of Toledo, Ohio, 


Ui 


1! 


ft 


duly sworn deposes and 


in 


and 


Ss 


talking machine business for the past seven 


Te 


years. 


Bo 


rouzh of 
dent of the 


have been in the 


I az familiar with the products of defendants and 


have examined complainant's exhibits, 


on file in the office of Hon. John A. 


court,end in no instance have defendants imitated or sousht 


in any way to imitate any label or trade-mark qof qemplainant 
#. 


used or owned by complainant. 


Shields, 


Submitted in this case, 


Clerk of this 


The label of the complainant on the 7 inch record, 


which is the only size made by defendants, 


is bleck with 


gold lettering, with & picture of = dog looking into th 


horn of & talking machine. The reading matter is "His Mas- 


ter's Voice*, Victor Record, Victor Talking 


Camden, N.J.", with a circle of -014 around the edge of label 


=~ 


With hu=ber end title of selection, wh 


il 


om 


label is red with cold lettering, reading 


Record, New York, London”. Below is an 


oie 
un 


e 


Machine Company, 


defendants! 
"American Vitaphone 


eafile with outstretched 
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wings, With number and title of selection, and no gold or any 


s 
other circle around the label. 
I have been familiar with the vroduct of the defen- 
‘€antssince 1898, their records elways beins made of a brown 
| color, the complainant's always being black. The defendants 
have been using red labels long prior to their use by the 
complsinants on their lerge size records, wiich ere only of 
; recent manufacture. 
4 The de@lers throughout the United States handling 
ls the complainant's product, are placed under a contract susten, 
| which prohibits them from handline other disk goods,in order to 
: retain the erency for complainant's goods, &$,aeponent has been 
informed by many of such agents and dealers and verily believes. 
That the records manufactured by the detexndantare 
goods of = <rede cheerer than that used by the co:wclsinant. 
The records mace by defendants are used mostly for the purrpeses 
of marketing @ small hand machine among premiuz houses and mail 
| order dealers and do not come in competition with the product 
. of complainant for this reason. 


oworn and subseribed to bef 


re me th : 
. _ ore me ultll | akke 


1904. 
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CIRCUIT COURT OF THE UNITED STATES, 
CUTEERN DISTRICT OF KEW YORE, 
EN ee wie 0 eerwiereceise © © 0:8 











--------------~------------------------ x « 
VICTOR TALKIFG MACHINE COMPANY, A " i 
CORPORATION ORGANIZED AND EXISTING ps 
UNDER THE LAWS OF THE STATE OF NEW " of 
JERSEY, 4 
Complainant. gs | 

| 

- Vo, - UL : 

Be 

ALBERT T,. ARLSTROLRG, TRADING URDER " Ei: | 
THE FIR WALE AND STYLE OF AMERICAN | 
VITAPHOFE COLPALY, ALD ALBERT T. is ot 
ARLSTRCIG AND THE " AMERICAN VITAPHOLE | a 
COMPANY, " | 
Defendents. .| 

1 

ec ee 
: | 

Southern District of New York, ) i 
State of New York, ) SS: | 5 


City and County of New York. ) 7 

H&RRY EARDESTY, being duly sworn deposes and says: 
I resiae in the Borough of Manhatten, City of New York, and 
am engaged in the mail order business at 175 Greenwich Street, 
New York City, and buy taikire machines on the oren rerket of 
vericus makers, from various companies, including those of 
the complsinent and of the defendent. 


7. ok 
L 


That depornentis familiar with the product of the 

derendant, which have made records only in one size, that 
§ cfen « 

being 7 inches in diameter, bearing e red labg] with the 


ixscrirtion “americen Vitaphone Record", while the label 





of the complainant on the same size record is invariably 
bleck with gold lettering; the picture of e@ dog looking into 


= 


the horn of ¢« talkin 


e machine, entitled "His Naster's Voice", 

labeled Victor Record. | 
fhay it would be epparent, upon the most casual 

examination, to any person, that the defendants’ record is 

not Similer in any wise with the same size record made by the 

complainant. | 
Dbeponent zurther says that he is the de 

&@ suit brought a short time ago by the complsizent for selling 


Raymond R./Wile. 
Research Library 





{ar 


Vitaphone records and trading under the nene of Victoria 


Talking Machine Company, which the complainant herein everred 
was using a name similar to that of complainant's, the Victor 
Talking Mechine Company. 
The defendants in the present suit had no interest 

in the previous suit brousht against me except as resards 
the records purchased irom them Enown es American Vitaphone 

4 Records, which I purchased on the open rarket and disposed of 
very few of then. 
sworn and subscribed to before me this 


4 
J 7 *3 of September, 1904. 


fot 


Nolehy | CAh a. 4 
VIG. 
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attorneys, worlasen, eaployes, and associates in business, 


and each of them, and all persons claiming or holding under 
you, or either of you, and each and every of you, that you 

DO ABSOLUTELY DESIST AND REFRAIN FROM in any manner 
imtsoever, making, using, selling, or causing to be made, 
used, or sold, directly or indirectly, flat axee talking 
machine records which are, or may be copied from con- 
plainant's talking machine records, and from copying the 
sound. recording grooves of complainant's records, and from 
maiincg, selling, or using, flat dise sound records having a 
rec seal anplied to tne centre of the same. Hereof fail 
not, unuer the penalty of what the lew directs. 

2 


to execute and return in Gue form of lew. 


“Mer Justice 







or the United States of AmeryEa New York, 


in said District, this day orf Novenber 
in the year of our Lord one t housend nine hunered 
lmndred 


and four, and of our T2 ne 





and twenty-ninth vear. 
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